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I n a unanimous opinion, the California 
Supreme Court held that a Vacancy 

Exclusion to a first party property insur-
ance policy did not apply to unoccupied 
buildings undergoing “substantial con-
tinuing” renovations.  See TRB Invest-
ments, Inc. v. Fireman’s Fund Ins. Co., 
145 P.3d 472 (Cal. 2006).  Fried & Ep-
stein LLP submitted an amicus curiae (or 
friend of the court) brief to the Court on 
behalf of United Policyholders (see ac-
companying article for a description of 
United Policyholders and its Amicus Pro-
ject) and in support of the policyholder, 
TRB Investments. 
 
 TRB Investments is the owner of a 
building that had been rented to a sole 
tenant who vacated the premises at the 
end of 2000.  At that time, TRB Invest-
ments began renovating the building into 
a “leasable shell.”  Thereafter, TRB In-
vestments entered into a lease with a new 
tenant and undertook  further renovations 
to the building.  While those renovations 
were underway, the building sustained 
significant water damage. 
 
 The insurer, Fireman’s Fund, relied on 
the Vacancy Exclusion in denying cover-
age.  The Vacancy Exclusion severely 
limited coverage for buildings left vacant 
for more than sixty (60) consecutive days.  
The exclusion, however, was not applica-
ble to buildings “under construction.”  
The California Court of Appeal, in a boon 
to insurers, determined that “under con-
struction” encompassed only new build-
ings and did not include existing buildings 
that were being renovated. 
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 The California Supreme Court reversed 
after concluding that the word 
“construction” was not limited to the 
erection of a new structure.  Instead, “the 
term contemplates all building endeavors, 
whether classified as new construction, 
renovations or additions, which require 
the substantial and continuing presence of 
workers at the premises.”  TRB Invest-
ments, 145 P.3d at 599.  The Supreme 
Court reasoned further that its interpreta-
tion of “construction” served the purpose 
underlying the Vacancy Exclusion, which 
protects insurers from increased risks 
when properties are left unoccupied.  “If, 
however, a construction project results in 
the continuous and substantial presence 
of workers on the property, then the un-
derlying justifications for the vacancy 
exclusion no longer exists, a point recog-
nized by the inclusion of an ‘under con-
struction’ exception to the general va-
cancy exclusion.”  Id.  
  
 As recognized in TRB Investments, 
courts around the country have split on 
the issue of whether the phrase “under 
construction” includes existing buildings 
under renovation.  Compare, Myers v. 
Merrimack Mut. Fire Ins. Co., 788 F.2d 
468, 472 (7th Cir. 1986) (building “in the 
process of construction” is not regarded 
as vacant), with Brouillette v. Phoenix 
Assur. Co., 340 So.2d 667, 670-71 
(La.Ct.App. 1976) (“construction” in-
cludes renovations to an existing struc-
ture).  In resolving this issue, the TRB 
Investments court, at the urging of United 
Policyholders, applied California’s rules 
of insurance policy interpretation.  Ac-
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cording to those rules, judicial interpretation is controlled 
by the “clear and explicit” meaning of contract provisions 
as interpreted in their “ordinary and popular sense.” 
 
 Contrary to the conclusion reached by the Court of Ap-
peal, the Supreme Court held that the plain meaning of 
“construction” did not “exclude other types of building 
endeavors short of erecting a new structure, such as sub-
stantial improvements or modifications to an existing 
structure.”  TRB Investments, 145 P.3d at 603.  The Court 
also concluded that limiting “under construction” to only 
the erection of new structures would lead to an “anomalous 
result,” which was inconsistent with other provisions of the 
insurance policy at issue. 
 
 In the end, the California Supreme Court fashioned the 
following test for determining whether a building is “under 
construction:” 
 

We believe the proper inquiry for determining 
whether a building is “under construction” for pur-
poses of defining an exception to the vacancy ex-
clusions is whether the building project, however 
characterized, results in “substantial continuing 
activities” by persons associated with the project 
of the premises during the relevant time period. 

 
Id. at 605 (citations omitted). 
 
 According to this test, Vacancy Exclusions will be inap-
plicable and policyholders will remain insured so long as 
there is a continuing presence in the insured building, even 
though it is not occupied by tenants.  By removing the arti-
ficial distinction between “new construction” and 
“renovations,” the California Supreme Court restored im-
portant insurance coverage for the benefit of policyholders.   
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United Policyholders 
 
 United Policyholders was founded in 1991 
and is a not-for-profit organization dedicated 
to educating the public on insurance issues and 
consumer rights.  Through its Amicus Project, 
United Policyholders participates as an amicus 
curiae in cases that involve insurance princi-
ples that are likely to affect large segments of 
the public.  United Policyholders has filed 
amicus briefs on behalf of policyholders 
throughout the courts of the United States.  A 
list of those cases as well as detailed informa-
tion about the organization can be found at 
www.unitedpolicyholders.org. 
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We will be exhibiting this year at the 
RIMS Annual Conference & Exhibition 

 
Please join us at Booth 448 for a one-on-one 
discussion on how you can maximize your 
insurance assets. 

We also are presenting the following two sessions: 

• “E” Is for Discovery: Negotiating the Morass 
of Electronic Discovery (LEG100) 

 Coordinator/Speaker:  Lee Epstein 
 Speaker:  Bobbi Claypool 
 Speaker:  Anne Schmidt 
 
• Three’s Company: Adventures in the Tripartite 

Relationship (LEG101) 
 Coordinator/Speaker:  Lee Epstein 
 Speaker:  Bobbi Claypool 
  

To register for the RIMS Annual Conference & 
Exhibition, go to:  

www.rims.org 


